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STATEMENT OF QUESTION PRESENTED 


1. Does the District Court have jurisdiction to modify 
the amount of money paid to a former wife periodically 
where: 

(a) An agreement executed by parties settled prop¬ 
erty rights, and established the amount of a 
monthly sum to be paid wife as maintenance for 
her support; and 

(b) Such agreement provided it should be made part 
of a decree of divorce if one be granted, whether 
incorporated therein or adopted by reference; 
and 

(c) A judgment of absolute divorce is subsequently 
granted which confirms and approves cuch agree¬ 
ment as if set forth in full in the judgment; and 

(d) Such judgment reserves jurisdiction to enforce 
compliance with the provisions of the agree¬ 
ment and all matters pertaining thereto. 
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Foe the District of Columbia Circuit 


No. 11,512 


Dorothy I. Rogers, Appellant 

v. 

Joseph Elmee Rogers, Jr., Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


I 

JURISDICTIONAL STATEMENT 

This is an appeal from an order of the United States 
District Court for the District of Columbia denying the 
motion of Dorothy I. Rogers, appellant, for an increase 
in alimony. It is contended that by the judgment en¬ 
tered March 8, 1951 (J.A. 13A) alimony was granted 
appellant and that by virtue of Title 16, Chapter 4, Sec- 



tion 413, of the D. C. Code (1940 Edition) jurisdiction 
was vested in the District Court. 

The jurisdiction of this court is invoked under Title 28 
of the United States Code, Sections 1291 and 1292, to 
review the action of the District Court in this proceeding. 

n 

STATEMENT OF CASE 

The parties were married January 28, 1927, and two 
children were born, both of whom are now adult (J.A. 
13A). Appellee deserted appellant in January 1943, 
(J.A. 13A) and suit for absolute divorce was filed by 
appellant in 1947 against appellee (J.A. 2A). On Febru¬ 
ary 27, 1951, the parties executed an agreement (J.A. 9A) 
which adjusted their property rights and provided for 
the payment of $250.00 per month as maintenance for 
support of appellant (J.A. 10A). The agreement con¬ 
tained mutual releases and provided that in the event a 
divorce was granted in the proceedings then pending, the 
agreement shall be made a part of the decree whether 
incorporated in the decree or adopted by reference (J.A. 
11A). Thereafter, on March 8, 1951, a judgment for 
absolute divorce in favor of appellant was entered (J.A. 
13A) and judgment by its terms confirmed and approved 
the agreement as if set out in full in the judgment; and 
the judgment expressly reserved jurisdiction to enforce 
the agreement and all matters pertaining to it (J.A. 14A). 

On December 6, 1951, appellant filed a motion to have 
the court increase alimony (J.A. 14A), upon the ground 
that a change of circumstances has occurred since the 
entry of the judgment for divorce (J.A. 15A). This mo¬ 
tion was denied April 22, 1951, upon the ground the court 
did not have jurisdiction to amend or alter the agreement 
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entered into between appellant and appellee and ap¬ 
proved by tbe court (J.A. 20A). 

m 

STATUTES INVOLVED 

District of Columbia Code (1940 Edition). 

Title 16, Chapter 4, Section 413, which provides: 

“After a decree of divorce in any case granting ali¬ 
mony and providing for the care and custody of chil¬ 
dren, the case shall still be considered open for any 
future orders in those respects. (Mar. 3, 1901, 31 
Stat. 1346 ch. 854 Sec. 978)” 

IV 

STATEMENT OF POINTS 

1. The judgment for divorce in favor of appellant en¬ 
tered March 8, 1951, by approving and confirming 
the prior agreement of the parties as if the agree¬ 
ment had been set out in the judgment itself, granted 
alimony to the appellant. 

2. Since alimony was granted in the judgment for di¬ 
vorce it was error for the trial court to deny appel¬ 
lant’s motion for increase in alimony upon the 
ground it lacked jurisdiction. 

V 

SUMMARY OF ARGUMENT 

A judgment for absolute divorce which recites that an 
agreement of the parties is confirmed and approved as if 
set out in full in the judgment itself is tantamount to the 
judgment itself ordering the parties to do the things re- 
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ferred to in the agreement; and where the agreement 
itself provides it shall be made a part of any decree for 
divorce and a provision of the agreement is that the hus¬ 
band shall pay a sum of money to the wife monthly for 
her support and maintenance, the judgment itself orders 
the husband to perform this act 

A judgment for absolute divorce which reserves juris¬ 
diction to enforce the terms of an agreement which it has 
confirmed as if set forth in extenso in the judgment itself, 
and further reserves jurisdiction as to all matters per¬ 
taining to the agreement, in substance reserves jurisdic¬ 
tion respecting support for the wife where an express 
provision for such support is part of the agreement. 

Where a court has the general power to modify pay¬ 
ments for the support of a former wife to conform to 
changing circumstances of the parties, that power is not 
affected by the fact that the initial amount is based on an 
agreement entered into by the parties. And where the 
support aspect and property right settlement aspect of 
the agreement are clearly separable in such agreement, 
the fact that property rights cannot be modified, does not 
bar a modification of the clearly independent provisions 
for support. 

VI 

ARGUMENT 

The precise question raised by this appeal has not been 
decided by this court. The instant appeal is not con¬ 
cerned with the fairness of the agreement entered into 
by the parties prior to the judgment for divorce; nor 
with the amount the appellant is receiving; nor, for that 
matter, with what the outcome of appellant’s motion in 
the event the trial court is held to have acted incorrectly 
on the law. The sole question presented by this appeal is 
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whether or not effect of the judgment for divorce entered 
March 8, 1951, is such that the trial court has jurisdic¬ 
tion to hear and determine upon its merits appellant’s 
motion for increase in alimony. The subject matter of 
this appeal is the motion of appellant for an increase in 
her support which came on for hearing below. The trial 
court did not take testimony which the appellant desired 
to present in connection with her motion to show the 
change of circumstances entitling her to the relief sought; 
but rather the trial court held on motion of appellee that 
the court did not have jurisdiction. 

Alimony is a very broad term, and is used to signify 
monies paid to a wife or former wife for her maintenance 
and support. In the case of Douglas v. WiUcuts, 296 U. S. 
1; 80 L. Ed. 3, a single annual payment was held to be 
alimony. Chief Justice Hughes, speaking for the court 
said of this annual sum: “However designated, it was a 
provision for annual payments to serve the purpose of 
alimony, that is, to assure to the wife suitable support.” 
The facts of the case before this court for consideration 
even more clearly indicate that alimony w~as provided for 
the appellant. The agreement recites that a sum of money 
was to be paid monthly to the appellant as ‘maintenance 
for her support’. 

Provision for a wife’s support may emanate from more 
than one source. The parties to pending divorce litiga¬ 
tion may actually submit that issue to the trial court for 
determination along with all other issues present in the 
case. In the event the trial court makes an allowance for 
the support of the wife, the court, by Title 16, Section 413, 
D. C. Code of Law, is empowered in this jurisdiction to 
modify the allowance by subsequent order. However, 
rather than consume the time of the court in taking testi¬ 
mony regarding living expenses, station in life, earning 
power of ths wife, income of the husband, and related 
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matters, the parties can and frequently do confer with 
their respective counsel and arrive at a just and suitable 
sum to be paid to maintain the spouse. This practice is 
looked upon with favor by the courts. 

Such agreement thereafter either is made a part of the 
judgment of divorce if one be granted; or the court may 
be asked to confirm the contract without making it a 
part of its judgment. 

The trial court indubitably has the power at the time of 
hearing of the divorce litigation to ignore altogether any 
and all agreements entered into by the parties of the type 
referred to above and proceed to take testimony and make 
its own independent finding and incorporate such finding 
in its judgment. Therefore, to obtain sanction for their 
actions the parties to litigation almost invariably do at 
least request approval of their agreement. Procuring 
formal sanction of an agreement only is a vastly different 
act from the act of having an agreement made a part of 
the judgment rendered by the court. In the latter case, 
evidence in open court respecting needs and financial 
abilities and so forth is dispensed with due to prior dis¬ 
cussions and consultations among the parties. But when 
the judgment issues, it is the judgment of the court and 
not the prior agreement of the parties that has effect. 
As a very practical matter the court will assume that two 
competent adults intent on protecting their own interests 
will arrive at a figure that is fair and reasonable under 
the then existing circumstances. 

The case of Heckman v. Heckman, 83 Fed. Supp. 687 
illustrates a situation where the trial court does not grant 
alimony. There the court approved an agreement of the 
parties, but the court did not make the agreement a part 
of the judgment, and did not reserve jurisdiction to en¬ 
force compliance with the agreement, and did not reserve 
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jurisdiction respecting matters pertaining to the agree¬ 
ment. 

In the case now before this court it cannot be doubted 
that if the trial court had literally copied the provisions 
of the agreement between the parties in its judgment and 
made it a seven page judgment instead of a two page 
judgment, the court would have power to modify the 
allowance for the wife’s support. Likewise, the same 
result would obtain if the court had in the judgment 
paraphrased the provision respecting the monthly allow¬ 
ance of $250.00 per month for the wife’s maintenance and 
support. How can it then be said a different result should 
obtain where the court said it confirmed and approved 
the agreement as if set forth in full in the judgment 

The full import of the judgment of March 8, 1951, can¬ 
not be had respecting this issue merely by a reading of 
a single part of the judgment. The Supreme Court in 
State of Oklahoma v. State of Texas, 272 U. S. 21; 71 
L. Ed. 145 held that the effect of a judgment, as an 
adjudication conclusive on the parties, is not determined 
by isolated passages in the opinion considering the rights 
of the parties, but by examination of issues made and 
intended to be submitted and which it was intended to 
decide. To like effect is N.L.R.B. v. Edward G. Budd 
Mfg. Co. 169 F. 2nd 571 (cert. den. 335 U. S. 908) where 
it was held that the proper construction of a court’s 
judgment is to be determined by an examination of issues 
made and intended to be submitted, and what the judg¬ 
ment was really designed to accomplish, rather than by 
seizing upon isolated parts of judgment. 

It is clear that the issues intended to be submitted and 
which were submitted to the court included the issue of 
the wife’s allowance for support. The complaint con¬ 
tained a prayer for relief in that regard. This prayer 
was never withdrawn from the litigation. The parties 
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themselves provided for their agreement on that issue 
being incorporated into the judgment of court; and the 
court did incorporate the provision by express language. 

Concerning the agreement the trial court expressly re¬ 
served jurisdiction to “enforce compliance therewith and 
all matters pertaining thereto.” The only matter per¬ 
taining to the agreement which would give substance to 
the reservation is the matter of support. No other ‘mat¬ 
ter’ enters a consideration of the status of the parties. 
No other ‘matter’ would ever require the attention of the 
court. Unless it is considered the provision of the parties 
for making their agreement a part of the judgment, taken 
together with the wording of the judgment itself, has no 
real meaning, the District court can upon application of 
the appellant cite the appellee in contempt and imprison 
him for failure to remit monthly to appellant the sum of 
$250.00. Certainly, since the court can cite appellee in 
contempt for failure to pay the sum to appellant, the sum 
involved must be alimony. 

The fact that the monthly payment to appellant origi¬ 
nated in an agreement of the parties would not be a bar 
to enforcement by contempt under the facts present in 
this case. For, as the matter is stated in Hough v. 
Hough, 26 Cal 2nd 605; 160 P2 15 

“The problem here presented is not the enforce¬ 
ment of an agreement by contempt proceedings, but 
rather the enforcement by contempt proceedings of a 
decree which has incorporated therein an agreement 
to pay alimony. The distinction is important. A 
decree is valid as such regardless upon what it may 
be grounded. There is nothing in the law to render 
a decree invalid or ineffectual merely because it is 
predicated upon an agreement of separation, which 
agreement is incorporated bodily in the decree. A 
decree which incorporates an agreement is a decree 
of court nvertheless, and as soon as incorporated into 
the decree the separation agreement is superseded by 
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the decree, <md the obligations imposed are not those 
imposed by contract, but are those imposed by de¬ 
cree, and enforceable as such. Once the contract is 
merged into the decree, the value attaching to the sep¬ 
aration agreement is only historical.” 

This court has not before been called upon to decide 
the extent of the power of the court to modify payments 
of the type here concerned. Therefore, it is considered 
by the proponents of this brief that decisions of other 
courts upon the subject should be brought to the atten¬ 
tion of the court. 

While the authorities among the several states are not 
unanimous in their holding, the ■weight of authority is to 
the effect that where a court has the general power to 
modify a judgment for alimony, the exercise of that 
power is not affected by the fact that the judgment is 
based on an agreement of the parties. 

Forty years ago the Harvard Law Review in a brief 
note indicated the trend of authority at that time (H.L.R. 
Vol 26, page 441). After recognizing the holding of 
some of the courts to the contrary, the notes goes on to 
state, “* * * The soundest view, however, has been 
adopted, it would seem, by those courts which declare 
that the decree is not an enforcement of the agreement, 
but the court’s own disposition of the question, which ren¬ 
ders it subject to the court’s ordinary power of modifica¬ 
tion. # * *” 

In Douglas v. Willcuts (supm) the Supreme Court evi¬ 
denced its views in passing upon the taxability of pay¬ 
ments made under the agreement in that particular case, 
using the following language: 

“In the instant case, the trust agreement -was made 
on the day that the suit for divorce was brought. 
The agreement was manifestly made in contempla¬ 
tion of that suit. When the District Court was 
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shortly called upon to determine what provisions 
should be made for the wife, the court was not bound 
by the trust agreement. * • • Being satisfied with 
the provision made by the trust agreement, the court 
incorporated that provision in its decree. The court 
did not approve the trust agreement as one deriving 
efficacy from the action of the parties. The court 
made its own requirement. • • • While the terms of 
the trust as set up in the trust agreement were ap¬ 
proved, the court made those terms its own. It was 
from this action of the court that the trust derived 
its force.” 

In KunJcer v. Klinker, 246, XYS 11S (1930); 230 X.Y. App. 
Div. 641 motion to modify was before the court in a simi¬ 
lar situation. In that case the order in question con¬ 
tained the language, “that the defendant pay to plaintiff 
at her residence the sums specified in the agreement made 
between the parties for her support and the support of 
said issue, and which agreement is attached to the evi¬ 
dence herein and marked exhibit “A”. The appellate 
court held that the executory portions of the agreement 
became merged in the judgment and also that whether the 
agreement was viewed as a stipulation or a contract still 
having some force the court had power to modify its 
judgment even though the judgment adopted an agree¬ 
ment of the parties. The court then stated this to be the 
rule in Xew Y'ork. It is noted that while the agreement 
in the Kunker case provided for modification in event of 
remarriage of wife or death of issue, there is no indica¬ 
tion that one of the stated events had occurred. 

In Wilson v. Caswell, 172 X. E. 251 (Mass. 1930); 272 
Mass. 297 it appears that the judgment of divorce in¬ 
corporated a prior agreement of the parties which settled 
property rights and indicated what amount should be 
granted as alimony if decree was subsequently granted. 
Thereafter, the husband petitioned for a modification of 
the judgment and the trial court held that the Agree- 
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ment was a bar to modification. On appeal, after review¬ 
ing earlier Massachusetts decisions, the appellate court 
held that it had not been decided in Massachusetts as a 
matter of law that the agreement prevented action by the 
husband and precluded a consideration of facts which 
but for existence of the agreement w T ould justify a new 
judgment embodying different obligations. The court then 
held that the parties by their agreement could not de¬ 
prive the court of the power to revise and alter which 
had been in the courts since 1786. The court said: 
“Husband and wife cannot by contract deprive the pro¬ 
bate court of jurisdiction to modify a decree of alimony; 
or of the power to consider their relation in connection 
with their contract and all other facts material to the 
issue properly before it in providing for the maintenance 
of wife or minor children, although the exercise of its 
jurisdiction may change in some respects their situation 
as contemplated by the contract.” 

In Colton v. Colton, 252 Ala. 442 (Ala. 1949); 41 So. 
2 398 the Supreme Court of Alabama used the following 
language in relation to the issue presented by this ap¬ 
peal: 

“It is now firmly established in this jurisdiction 
that where a decree for permanent alimony is not 
for a lump sum, or otherwise indicative of a division 
of property merely, but a monthly allowance for the 
wife’s maintenance running into the indefinite future, 
and payable if need be from the future earnings of 
the husband, the court has power to modify the same 
because of changed conditions of the parties, whether 
such power be expressly reserved or not.” 

The court further stated: 

“It is equally well settled that an agreement of 
the parties fixing the amount of such alimony becomes 
merged into the decree, and thereby loses the con¬ 
tractual nature at least to the extent that the court 


has the power to modify the decree when changed 
conditions so justify .’ 1 

The Supreme Court of Illinois in Adler v. Adler, 373 
Ill. 361 (1940); 26 N.E. 2 504 recognized the principle 
that the parties may contract apart from any judgment of 
divorce, or may incorporate such agreement in the judg¬ 
ment; and the court used the following language in de¬ 
scribing the effect of the action of the parties: 

“Husband and wife, parties to a divorce action, 
may, as an act entirely separate and apart from such 
action, contract in respect to her future support. 
When they agree to and do incorporate the contract 
in the decree of divorce as an adequate provision for 
alimony, the contract becomes merged into the de¬ 
cree.” 

“The fact that the decree adopted the terms of 
the agreement did not destroy or affect the power of 
the court to alter such provisions when a change of 
circumstances justified a modification.” 

The court then went on to say that the action of the 
parties in incorporating their agreement into the judg¬ 
ment must be deemed to have been made in view of the 
statute empowering the court to modify alimony; and the 
court stated that in such circumstances the statute became 
a part of the judgment by implication. 

In Corbin v. Matthews, 129 N. J. Eq. 549 (N. J. 1941); 
19 A2 633 the court said of an agreement to pay a 
weekly sum to the wife and which agreement was made 
a part of a subsequent Nevada judgment by reference 
that: 


“W'e find that the contract between complainant 
and defendant became engrafted into the divorce de¬ 
cree to the extent that it took on the aspect of and 
became subject to the incidents of alimony. * * •” 

The court then went on to state that the agreement 
merged with the judgment for divorce and the obligation 
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to make the weekly payments became a court order to 
pay alimony. The court further stated that the fact that 
the court took over the terms of the contract did not im¬ 
pair the power of the court to alter such provisions to 
accord with the equity of unfolding circumstances. 

A lengthy annotation upon this subject is given at 
166 A.L.R. 675. It is there pointed out (at page 676) 
that: 


“The majority of courts, as stated in the earlier 
annotations on the present subject, hold that ‘where 
a court has the general power to modify a decree for 
alimony or support, the exercise of that power is not 
affected by the fact that the decree is based on an 
agreement entered into by the parties to the action.” 

In fairness to the court, the court’s attention is called 
to the comment appearing in this annotation concerning 
agreements which are classified as property settlement 
agreements only. It is commented (at page 693) that: 

“It is held in the great majority of the cases that 
where the parties have made a written contract set¬ 
tling their property rights and this contract is ap¬ 
proved by the court and is incorporated in the de¬ 
cree, it cannot be modified under the general power 
to modify a decree concerning alimony. Even where 
the agreement and decree provide that the husband 
shall make periodic payments to the wife, the ma¬ 
jority of the courts hold that it is not a provision 
for alimony, and the decree cannot be modified where 
the payments are in consideration of a transfer of 
property or are in consideration of the release of 
dower or property rights.” 

This comment, however, pertains only to property set¬ 
tlements. Tt is not applicable where the periodic pay¬ 
ment is a support payment rather than what may be 
called colloquially an installment toward purchase price 
of dower rights and the like. This factor is clearly 
shown by the recognition in the annotation of what can 
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be termed a ‘two-phase’ agreement. For it is pointed 
out (at page 695) that: 

“In many instances the parties make one agreement 
setting property rights and claims for alimony or 
support. In such cases it is well settled that if the 
provision for alimony or support is clearly separable, 
the court has the same power to modify the executory 
provision for alimony or support that it would have 
if the agreement and the decree based thereon had 
related solely to alimony or support. 

It cannot be disputed that property rights are settled 
in the agreement entered into by appellant and appellee 
a few days prior to the hearing of the case. But with 
equal force it cannot be disputed that in addition to prop¬ 
erty rights the matter of support for the wife is consid¬ 
ered by the agreement. The sum of $250.00 per month 
for maintenance and support of the appellant called for 
by the agreement is not in an amount which can be said 
to comprise installments toward a final settlement figure. 
It is not as though the appellant received, for example, 
$1,000.00 per month when her needs and station in life 
obviously did not require such an amount. The monthly 
sum payable to the appellant will be paid out of earnings 
of appellee. From a consideration of all the facts and 
circumstances of the case it appears that not only did 
the agreement provide a property settlement and provide 
for support; but it also appears the two aspects of the 
agreement are clearly divisible and each stands inde¬ 
pendently of the other. 

The effect of divisibility of the provisions of an agree¬ 
ment is shown bv the case of Gloth v. Gloth 153 S. E. 879 
* 

(1930 Supreme Court of Appeals) Virginia: 154 Ya. 511. 
In the decree for divorce the court included the following 
language regarding the agreement ‘It is hereby adjudged, 
ordered and decreed that the same in its entirety be and 
it is hereby ratified and confirmed and adopted as and 
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made a part of this decree as fully as if written out and 
incorporated herem.’ (Emphasis supplied) It is to be 
noted that practically the identical language appears ip 
the judgment in the case now before this court. Subse¬ 
quently the defendant husband filed a petition to restore 
the case to the docket, and husband filed a crossbill 
against wife. The case reached the appellate court fol¬ 
lowing a demurrer to the petition and crossbill. 

The court in its opinion stated the contention of appel¬ 
lee there, and its answer to the contention, in the follow¬ 
ing language: 

“But the appellee contends that even if the court 
has power to change or modify an award of alimony 
made in a decree granting a divorce a mensa et thoro, 
it has no power to change or modify the provisions 
of the decree here in question, because the decree is 
not a decree awarding to Marjorie Gloth alimony and 
adjudicating the property rights of the parties, but it 
is merely a decree ratifying, confirming and approv¬ 
ing a contract voluntarily entered into between the 
parties by which in lieu of alimony to be awarded by 
the court and in lieu of an adjudication of the prop¬ 
erty rights of the parties by the court, the parties 
agree what payments shall be made for support and 
maintenance and -what shall be the property rights of 
the parties.” 

“The defect in this contention of the appellee is 
that the decree of the court in this case does not 
simply ratify confirm and approve the said contract 
between the parties. The court does not leave the 
rights of the parties to be determined by this con¬ 
tract and to be enforced as contract rights. Having 
ratified and confirmed the provisions of said contract 
and deed of trust, the court goes further. It incor¬ 
porated the provisions of said contract and deed of 
trust in its decree, and adopts the provisions of the 
contract agreement as its judgment as to what provi¬ 
sions the husband shall make for the maintenance of 
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his wife and minor children, and as to the adjust¬ 
ment of the property rights of the parties; * * *” 

The court in its opinion said: 

“SAID CONTRACT IS CLEARLY A DIVISIBLE 
CONTRACT. One part thereof deals with the settle¬ 
ment of property rights of the husband and the wife. 
The other part thereof deals with the provision to be 
made for the support and maintenance of the wife 
and minor child of the parties # # (Emphasis 
added) 

The court held it had continuing jurisdiction over the 
provisions it made in its judgment for the support and 
maintenance of the wife; and that it had power to change 
or modify the provisions for the support of the wife to 
meet the changed conditions of the parties. 

In Hough v. Hough, (supra) the Su¬ 

preme Court of California in a lengthy opinion considers 
the question posed by the instant appeal. The authorities 
were examined in the Hough case and the distinction be¬ 
tween purely a property settlement agreement and an 
agreement which also provided for support was pointed 
out. In the Hough case the court said: 

“True, the basis for an alimony award arises out 
of the law imposed obligation of support rather than 
contract, but where the parties agree to a specified 
amount and the agreement is presented to the court, 
it becomes a part of the issues litigated. One of the 
precise issues involved in the divorce action is 
whether or not support payments should be ordered 
and if so the amount thereof. The agreement deals 
with identical questions. When it is incorporated in 
and made an operative part of the decree there is no 
longer any occasion for its independent existence .’’ 

The State as the third party in all domestic relations 
litigation traditionallv and inherentlv has far more than a 
mere casual interest in the litigation. This being so, 
where the parties to the litigation join in requesting their 
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agreement be made a part of the judgment, the court 
should not lightly dismiss or rule out its jurisdiction to 
equitably adjust the matter of maintenance and support 
for the 'wife as changing circumstances require. The in¬ 
terest of the court in the matter now before this court 
was aptly stated in an article appearing in 39 Michigan 
Law Review^, 128. Some of the language of the Law 
Review’ article was adopted by the California court in the 
Hough case (supra) and as set out in that case is, in part, 
as follow’s: 

“* * * Assuming that the court has power by 
statute to modify a decree not based on contract it 
would seem that in view of most courts there is no 
sufficient reason to take the decree based on contract 
out of the operation of the statute as to the alim ony 
provisions. THAT THE INTEREST OF THE 
STATE IN THE MARITAL STATUS AND THE 
DISSOLUTION THEREOF IS SUFFICIENT REA¬ 
SON TO SUPPORT SUCH A VIEW HARDLY 
SEEMS TO REQUIRE DEMONSTRATION”. 

Further support for the view’s expressed in this brief 
is to be found in the following cases: Pegram v. Pegram, 
219 SW 2nd 772 (Kv. 1949); 310 Kv. 86; Remick v. Rol¬ 
lins, 49 A 2nd 172 (Maine 1946); Kyte v. Kyie, 37 NW 
2nd 784, 325 Mich. 149; Randall v. Randall, 231 NW 413 
(Minn. 1930): 181 Minn. 18; O’Hara v. O’Hara, 137 NJ 
Eq. 369 (1945); 44 A2 169; Holohan v. Holohan 79 NYS 2 
786 (1947). 

It is respectfully submitted that the facts showm dis¬ 
close that alimony w’ithin the purview of Title 16, Section 
413 D. C. Code of Law’ (1940) Edition was granted by 
the judgment for final divorce granted upon appellant's 
complaint: and that the trial court does have power to 
modify its judgment incorporating the prior agreement of 
the parties; and that therefore the trial court erred in 
dismissing appellant’s motion to increase alimony upon 
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the ground that it lacked jurisdiction as stated in the 
trial judge’s memorandum. Therefore the order denying 
appellants’ motion for increase in alimony should be re¬ 
versed. 

Respectfully submitted, 

Lewis H. Shapiro 
WHITFORD W. C HESTON 

201-205 Tower Building 

Washington 5, D. C. 

Attorneys for Appellant 
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IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

DOROTHY I. ROGERS 


3726 Connecticut Avenue, N. W. 
Washington, D. C., 


vs. 


Plaintiff 


ELMER JOSEPH ROGERS, JR. 

Apt. 114 

1707 Columbia Road, N. W. 

Washington, D. C., 

Defendant 


FLORENCE LAKE 
Garfield Hospital (Nurse) 
co-respondent 

Civil Action No. 5066—’47 


Complaint For Absolute Divorce 

The complaint of Dorothy I. Rogers states to the Court 
as follows: 

1. The plaintiff, Dorothy I. Rogers, is an adult citizen 
of the United States, and is and has been a bonafide resi¬ 
dent of the District of Columbia for at least one year 
next before this application for a divorce. The cause of 
this action occurred in the District of Columbia. 

2. The defendant, Elmer Joseph Rogers, Jr., is an 
adult citizen of the United States, and a resident of the 
District of Columbia; the co-respondent, Florence Lake, is 
believed and averred to be an adult resident of the 
District of Columbia. 
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3. During the period of separation hereinafter alleged, 
the plaintiff has resided at 3726 Connecticut Avenue, N. 
W., Washington, D. C., and the defendant has resided at 
1707 Columbia Road, N. W., Washington, D. C. 

4. Plaintiff and defendant were lawfully married at 
Quincy, Massachusetts, on January 28, 1927. As issue of 
said marriage there are two children, namely, Gloria Mar- 
tell Rogers, bom February 22, 1928, and Judith Ives Rog¬ 
ers, born February 13,1930. 

2 5. Following their marirage, plaintiff and de¬ 

fendant lived and cohabited in the District of Co¬ 
lumbia and elsewhere until, to-wit, January 5, 1943, on 
which date, at Washington, D. C. the defendant left the 
family domicile and wilfully deserted and abandoned the 
plaintiff, and said desertion has continued without inter¬ 
ruption for more than two years and still continues. 

6. Plaintiff alleges that the said defendant committed 
the act of adultery with the said co-respondent at, to-wit, 
apartment No. 114, in premises numbered 1707 Columbia 
Road, N. W., Washington, D. C., on, to-wit, August 30 
and 31, 1947, and on, to-wit, October 25, 1947, and on, 
to-wit, December 5, 1947, and on, to-wdt December 6, 1947; 
and that prior to and since the occasions aforesaid, and 
at the same place, the defendant has on other occasions 
committed adultery with the said co-respondent. 

7. Immediately following their separation, defendant 
paid to plaintiff, for the maintenance and support of 
plaintiff and the children, the sum of $400.00 per month; 
thereafter, because plaintiff would not accede to defend¬ 
ant’s request for a divorce, he gradually reduced the 
amount until at present he pays only $250.00 per month, 
although his income has not decreased and living expenses 
for plaintiff and the children have increased; the two 
daughters will be twenty and eighteen years of age, re¬ 
spectively, in February, 1948; they are attending school 
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and are at an age when their future prospects in life de¬ 
pend upon their social standing, and the plaintiff and 
said children cannot live on the sum of $250.00 monthly 
in a manner appropriate to the station in life to which 
they are accustomed as the "wife and children of a high- 
ranking Army Officer, and which they would have enjoyed 
but for the defendant’s actions. The defendant is a Col¬ 
onel in the Air Corps of the United States Army and is 
in receipt of a salary and allowances amounting to more 
than $11,000 a year; the defendant is also the owner of 
securities, insurance, and other assets aggregating a large 
amount. Plaintiff has no income other than the sum of 
$250.00 paid by defendant to her; plaintiff and the chil¬ 
dren are totally dependent upon defendant for support, 
and the amount she is receiving from him is grossly in¬ 
adequate, and she avers that defendant has failed and 
refused to support and maintain plaintiff and the two 
minor children, although able to do so. 

3 S. The two minor daughters of the plaintiff and 

defendant are residing with the plaintiff in the Dis¬ 
trict of Columbia, and she avers that she is in all respects 
a fit and proper person to retain their custody. 

9. There is now pending in this Court an action 
brought by plaintiff against defendant for maintenance, 
numbered Civil Action No. 36001, and said action is at 
issue and is numbered 993 on the Civil Calendar, and to 
which action reference is hereby made. 

Therefore, plaintiff demands judgment: 

1. That she be granted the custody, pendente lite and 
permanently, of Gloria Martell Rogers and Judith Ives 
Rogers, minor daughters of the parties hereto. 

2. That the defendant be ordered to pay to plaintiff 
alimony, pendente lite and permanently, for the support 
and maintenance of herself and said children. 
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3. That she be granted an absolute divorce from the 
defendant upon the grounds of desertion and/or adultery. 

4. That the defendant be ordered to pay to plaintiff, 
pendente lite or upon final decree, as the Court may de¬ 
termine, suit money and court costs, and a counsel fee to 
her attorney of record for services rendered by him in 
this action. 

5. That she may have such other and further relief 
as the nature of the case may require and to the Court 
may seem meet and proper. 

/s/ Dorothy J. Rogers 
Plaintiff 

4 DISTRICT OF COLUMBIA, ss: 

I, DOROTHY I. ROGERS, being first duly sworn, de¬ 
pose and say that I have read the foregoing complaint by 
me subscribed; that I know the contents thereof and ver¬ 
ily believe the same to be true. 

/s/ Dorthy I. Rogers 
Dorothy I. Rogers 

Subscribed and sworn to before me this 17 day of De¬ 
cember, 1947. 

/s/ Dorothy E. Zink 

Notary Public, D. C. 

My Commission Expires Oct. 14, 1948 

5 Filed Jan 7 1948 Harry M. Hull, Clerk 

Answer to Complaint for Absolute Divorce 

Comes now the Defendant, Elmer Joseph Rogers, Jr., 
and makes this his answer to the complaint for absolute 
divorce filed herein (all references to paragraphs num¬ 
bered in this answer are to be those used in the com¬ 
plaint) : 




1. Defendant admits the allegations of paragraph 1. 

2. Defendant admits the allegations of paragraph 2. 

3. Defendant admits the allegations of paragraph 3. 

4. Defendant admits the allegations of paragraph 4. 

5. Defendant admits that the Plaintiff and Defendant 
lived and co-habited in the District of Columbia and else¬ 
where until January 5, 1943. On January 5, 1943, De¬ 
fendant, in compliance with War Department orders, de¬ 
parted for the headquarters of the Third Army Air 
Forces at Tampa, Florida, for training prior to departure 
for combat service overseas. 

6. Defendant denies each and every allegation of para¬ 
graph 6. 

6 7. Defendant denies the allegations of paragraph 

7. Defendant avers that when he w^as about to de¬ 
part for combat service overseas, he entrusted to Plain¬ 
tiff’s care for the security of the Plaintiff and Plaintiff’s 
and Defendant’s two minor children, Fourteen Hundred 
Sixty-seven Dollars ($1,467) cash; Thirty-five Hundred 
Dollars ($3,500) in governments bonds; Twenty-five Hun¬ 
dred Dollars ($2,500) in building and loan association 
stock; Savings Account containing One Hundred Dollars 
($100); and complete furnishings for a three-bedroom 
house, which Plaintiff has and is now enjoying. That be¬ 
ginning with the month of January, 1943, Defendant paid 
Plaintiff, monthly, the sum of Four Hundred Dollars 
($400) through the month of January, 1946. During the 
months of February, March, April, and May, 1946, De¬ 
fendant paid Plaintiff, monthly, the sum of Three Hun¬ 
dred Fifty Dollars ($350). From June, 1946, to date, 
Defendant has paid Plaintiff, monthly, the sum of Two 
Hundred Fifty Dollars ($250). In addition to the afore¬ 
mentioned payments, Defendant maintained an insurance 
estate for the benefit of Plaintiff and Plaintiff’s and De- 



fendant’s two minor children amounting to approximately 
Thirty-six Thousand Dollars ($36,000). 

From about one year prior to January, 1943, Plaintiff 
was gainfully employed in the War Department and earned 
approximately Two Hundred Fifty Dollars ($250) per 
month. Plaintiff’s employment was continuous until about 
February, 1946, when Defendant returned to the United 
States from overseas duty. Since Defendant’s return to 
the United States, Plaintiff has withheld from Defendant, 
the cash in the amount of One Thousand Four Hundred 
Sixty-seven Dollars ($1,467); government bonds in the 
amount of Three Thousand Five Hundred Dollars ($3,- 
500); building and loan association stock in the 
7 amount of Two Thousand Five Hundred Dollars 
($2,500); Savings Account proceeds in the amount 
of One Hundred Dollars ($100); several civilian and gov¬ 
ernment life insurance policies amounting to approxi¬ 
mately Thirty-six Thousand Dollars ($36,000); a silver 
tray and six goblets presented to the Defendant by the 
officers and men of the 128th Observation Squadron and 
many other personal items belonging to the Defendant, 
although Defendant has made repeated demands for the 
return of the aforementioned by the Plaintiff. 

8. Defendant denies the allegations of paragraph 8 and 
avers that Plaintiff has refused to allow Defendant the 
right to visit with his two minor daughters. Defendant 
is devoted to the two minor children of the Plaintiff and 
Defendant and is willing and able to care for them if the 
custody of them should be awarded to the Defendant. 

As a counter claim Defendant alleges that the Plaintiff 
and Defendant have been voluntarily separated from bed 
and board for five consecutive years without co-habitation 
from, to wit, January 5, 1943, on which date, at Washing¬ 
ton, District of Columbia, the Defendant and Plaintiff vol¬ 
untarily separated and the said voluntary separation from 
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bed and board has continued since that date, without co¬ 
habitation, and still continues. 

WHEREFORE, DEFENDANT DEMANDS JUDG¬ 
MENT: 

1. That Plaintiff take nothing by her suit. 

2. That Defendant be granted an absolute divorce from 
the Plaintiff on the grounds of voluntary separation from 
bed and board for five consecutive years "without co-habi¬ 
tation. 

3. That Defendant be granted custody pendente lite 
and permanently of Gloria Martell Rogers and Judith 

Ives Rogers, minor daughters of the parties hereto. 

8 4. That Plaintiff be ordered to deliver to De¬ 

fendant all of his personal belongings, the cash, 
government bonds, building and loan association stock, 
savings account, and insurance policies. 

5. For such other and further relief as the case may 
require and this Court shall deem proper. 

/s/ Elmer Joseph Rogers, Jr. 
Elmer Joseph Rogers, Jr. 

/s/ Karl J. Hardy 
Karl J. Hardv 
Attorney for Defendant 
230 Transportation Building 
Washington, D. C. 

DISTRICT OF COLUMBIA, SS: 

I do solemnly swear that I have read the foregoing 
Answer to Complaint For Absolute Divorce, subscribed to 
by me, and know the contents thereof; that the matters 
and things therein stated upon my personal knowledge are 
true, and those stated upon information and belief I be¬ 
lieve to be true. 
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/s/ Elmer Joseph Rogers, Jr. 

Elmer Joseph Rogers, Jr. 

Subscribed and Sworn to before me this 6th day of 
January 1948. 

/s/ Joseph Fitzgerald, Jr. 

Notary Public, D. C. 

My Commission Expires April 14, 1948. 

• • • • 

12 Filed Mar 8 1951 Harry M. Hull, Clerk 

Agreement 

THIS AGREEMENT, made and entered into this 27th 
day of February, 1951, by and between Elmer Joseph 
Rogers, Jr., sometimes hereinafter referred to as the 
“Husband”, and Dorothy I. Rogers, sometimes hereinafter 
referred to as the “Wife”, 

WITNESSETH: 

WHEREAS, the parties were married in due form on 
to-wit, January 28, 1927 in Quincy, Massachusetts and 
two children were bom as a result of said marriage both 
of whom have obtained their majority, and 

WHEREAS, divorce proceedings have been instituted 
by the wife which said proceedings are now pending and 
at issue and awaiting trial and determination thereof in 
the District Court of the United States for the District 
of Columbia, the matrimonial domicile, and 

WHEREAS, the parties hereto being advised that the 
aforesaid court has jurisdiction to provide for property 
settlements between the parties hereto in the event a 
judgment of divorce is granted by said court, and being 
further advised that said court looks with favor upon the 
parties themselves entering into an amicable settlement 
and adjustment of their respective property rights, as 
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well as claims by and against each other, and being de¬ 
sirous of entering into an agreement for that purpose 
and no other, 

NOW THEREFORE, in consideration of the sum of 
One ($1.00) Dollar lawful money of the United States 
paid by the parties hereto, each to the other, the receipt 
of which is hereby acknowledged before the signing and 
sealing of these presents, and in further consideration of 
the mutual covenants, promises and agreements herein 
contained, the parties hereto do hereby mutually 
13 agree with each other as follows: 

1. The husband shall pay the wife the sum of 
Seven Thousand ($7,000.00) Dollars, Five Thousand ($5,- 
000.00) Dollars to be paid at the time of execution of this 
agreement and the balance of Two Thousand ($2,000.00) 
Dollars to be paid on or before September 1, 1951, tax 
free. 

2. The husband further agrees that in addition to the 
aforesaid payment provided for in paragraph 1 hereof, 
he will pay to the wife, during her lifetime, the sum of 
Two Hundred Fifty ($250.00) Dollars per month as main¬ 
tenance for her support, the first payment to commence 
as of March 1, 1951, and a like sum of Two Hundred 
Fifty ($250.00) Dollars on the first day of each and every 
month thereafter, provided however that should the wife 
remarry, in such event the payments provided for in this 
paragraph shall cease and terminate. And it is further 
provided that in the event the wife shall receive income 
in any amount from gainful employment, or receive an 
income from any source, the aforesaid monthly payments 
shall not be diminished or reduced thereby. 

3. The husband agrees to assume personally, and to 
promptly pay or make arrangement for the payment of, 
each and every creditor as herein listed: 
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Best and Co. 

$555.00 

Woodward & Lothrop 

811.00 

Garfinckel & Co. 

207.20 

Jelleff 

299.38 

Hecht Co. 

480.00 

Raleigh Haberdasher 

360.00 

Dr. Moran 

180.00 

Dr. Carr 

14.00 


$2,906.58 


It is agreed between the parties however that in no event 
shall the husband be liable for more than Three Thou¬ 
sand $3,000.00) Dollars representing bills outstanding to 
date, and the husband agrees, in assuming the 
14 aforesaid payments, that he will save the wife 
harmless from any claim or demand against her 
arising therefrom. 

4. The said husband hereby agrees to, and does hereby 
convey to the wife all his right, title and interest in and 
to all household furniture, furnishings, and effects, jew¬ 
elry, ornaments, and other personal property now in her 
possession located in premises occupied by the wife in 
Sedgwick Gardens, Washington, D. C. 

5. The wife hereby agrees that she will not at any time 
hereafter, directly or indirectly, in any manner or form, 
pledge the credit of the husband for the purchase of any 
goods, wares or merchandise whatsoever. 

6. That each party hereto hereby expressly waives and 
releases to the other any and all claims which he or she 
might have or might claim to have against the other by 
reason of any matter, cause or thing whatsoever, from 
the date of the marriage aforesaid, to the time of the 
sealing of these presents. 

7. It is mutually understood and agreed that in the 
event a decree of divorce is granted in the District of 
Columbia in the proceedings now pending before it as 
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aforesaid, then and in that event this agreement shall be 
made part of said decree, whether incorporated therein or 
adopted by reference. 

8. Each party hereby waives, releases, relinquishes, 
and bars himself or herself of all claim of dower or 
courtesy, as the case may be, in and to any and all real 
property now owned or hereafter acquired by the other; 
and further hereby waives, releases, relinquishes and bars 
himself or herself of any claim or right which may vest 
in him or her in the estate of the other by reason of the 
death of the other, except however for the payments 

agreed to be made bv the husband in accordance 

15 with the provisions of paragraphs 1 and 2 hereof. 

And each party agrees that he or she will at any 

time, when called upon to do so, execute any release or 
releases or join in any conveyance or conveyances for the 
purpose of effectuating the intentions of this paragraph. 

9. The husband agrees to further pay to Lewis H. 
Shapiro, Esquire, the sum of Fifteen Hundred ($1,500.00) 
Dollars as and for attorney’s fee for his wife. 

That all covenants, stipulations, promises, agreements 
and provisions in this instrument shall apply to bind and 
be obligatory upon the parties hereto, their heirs, execu¬ 
tors, administrators, personal representatives, successors 
and assigns, or any of them, whether so expressed or not. 

IN WITNESS WHEREOF, the parties hereto have 
hereunto set their hands and seals the day and year of 
our lord first hereinbefore written. 

/s/ Elmer J. Rogers, Jr. (Seal) 
/s/ Dorothy I. Rogers (Seal) 

16 DISTRICT OF COLUMBIA, ss 

I Jane L. Meyer, a Notary Public in and for the Dis¬ 
trict of Columbia, do hereby certify that Elmer Joseph 
Rogers, Jr., of the District of Columbia, party to a certain 
instrument bearing date on the 27th day of February, 
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1951, and hereto annexed, personally appeared before me 
in said District, the said Elmer Joseph Rogers, Jr., being 
personally well known to me as the person who executed 
the said Agreement and acknowledged the same to be his 
act and deed. 

GIVEN under my hand and seal this 27th day of Febru¬ 
ary, 1951. 

/s/ Jane L. Meyer 

Notary Public, D. C. 

My commission expires April 30/55. 

18 Filed Mar 8 1951 Harry M. Hull, Clerk 

Judgment for Absolute Divorce 

This cause coming on to be heard at this term of Court, 
the defendant having been served with process within the 
jurisdiction and being represented by counsel, upon the 
pleadings filed and the evidence adduced in open court, 
the Court finds the following: 

a. That the plaintiff, Dorothy I. Rogers, and the de¬ 
fendant, Elmer Joseph Rogers, Jr., were married in due 
form at Quincy, Massachusetts, on January 28, 1927, and 
as a result of the aforesaid marriage two children were 
born, who are now of adult age. 

b. That on to-wit January 5, 1943, the said defendant, 
Elmer Joseph Rogers, Jr., did desert and abandon plain¬ 
tiff and said desertion has been continuous and uninter¬ 
rupted to the date hereof, without cohabitation. 

c. That the plaintiff, Dorothy I. Rogers, is a bona fide 
resident of the District of Columbia and has been such a 
resident for more than two years last past prior to the 
filing of her complaint. 

It is therefore by the Court this 8th day of March, 
1951, 
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ORDERED 

(1) That the plaintiff Dorothy I. Rogers be and 

19 she is hereby awarded a judgement for absolute 
divorce from the defendant Elmer Joseph Rogers, 

Jr., on grounds of desertion, provided however that this 
judgement shall not be absolute or take effect until the 
time allowed for taking an appeal, or until the final dis¬ 
position of any appeal taken, nor in any event until the 
expiration of six months from the date hereof. 

(2) The Court, having examined a certain memoran¬ 
dum agreement dated February 27, 1951, wherein the 
parties have adjusted their respective property rights, 
the Court does hereby confirm and approve the aforesaid 
agreement as if set forth m extenso herein, reserving 
jurisdiction to enforce compliance therewith and all mat¬ 
ters pertaining thereto. 

/s/ Walter M. Bastian 
Judge 

• * * • 

20 Filed Dec 6 1951 Harry M. Hull, Clerk 

Motion for Increase in Alimony 

Now comes the plaintiff by and through her attorneys 
and moves this Court to award her an increase in ali¬ 
mony for her support and for grounds therefore refers to 
her affidavit attached hereto which is prayed to be con¬ 
sidered a part of this motion. 

/s/ Lewis H. Shapiro 
Lewis H. Shapiro 
/s/ Whitford W. Cheston 
Whitford W. Cheston 
201-205 Tower Building 
Washington 5, D. C. 
Attorneys for Plaintiff 
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• • • • 


21 Filed Dec 6 1951 Harry M. Hull, Clerk 

Affidavit in Support of Motion for Increase 
DISTRICT OF COLUMBIA, ss: 

Dorothy I. Rogers being first duly sworn upon oath ac¬ 
cording to law deposes and says: 

1. That she is the plaintiff in the above entitled case 
and by judgment of this Court dated March 8, 1951, she 
w’as awarded an absolute divorce from the defendant here¬ 
in together with the sum of Two Hundred Fifty ($250.00) 
Dollars per month for her maintenance and support. 

2. That she is unable to properly support and maintain 
herself out of said monthly allowance as is shown by her 
list of monthly expenses itemized as follows: 


Rent 

$94.00 

Food 

90.00 

Clothing 

75.00 

Utilities 

12.00 

Dry Cleaning & Laundry 

15.00 

Doctor & Dentist 

10.00 

Taxes 

67.00 

Insurance 

1.50 

Home Maintenance 

30.00 

Medicines & Drugs 

5.00 

Periodicals, Newspapers 

5.00 

Transportation 

10.00 

Cosmetics, Toilet Articles 

15.00 

Church & Charities 

10.00 

Miscellaneous 

25.00 

TOTAL 

$464.50 




3. That since the entry of the aforesaid judgment for 
divorce there has been a definite change in the circum¬ 
stances of the parties in that the defendant who 
22 was a Brigadier General in the United States Air 
Force at the time of entry of the judgment was 
promoted to the rank of Major General within a short 
time thereafter. Affiant further avers that as the result 
of the defendant’s promotion he is receiving approxi¬ 
mately Thirty-six Hundred ($3600.00) Dollars per annum 
more income than he did as a Brigadier General. Affiant 
further avers that in addition to defendant’s said promo¬ 
tion and consequent increase in pay, plaintiff has been 
subjected to greater living expenses in that her major 
costs of living items have increased. Plaintiff has only 
been able to support herself adequately by consuming a 
portion of the fund plaintiff had expected to retain for 
her future security. Affiant further avers the defendant 
has no more expense for the maintenance and support of 
the two children of the parties in as much as they are 
adult and that the defendant could well afford to pay the 
sum of Four Hundred Fifty ($450.00) Dollars per month 
as alimony for the support of plaintiff herein. 

/s/ Dorothy I. Rogers 
Dorothy I. Rogers 

Subscribed and sworn to before me this 4th day of 
December, 1951. 

/s/ Beatrice M. Allen 

Notary Public, D. C. 

Filed Jan 2 1951 Harry M. Hull, Clerk 


23 
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Points and Authorities in Opposition to 
Motion for Increase in Alimony 

NOW COMES James M. Desmond, appearing specially 
on behalf of the defendant herein, in opposition to the 
motion of the plaintiff entitled “Motion For Increase In 
Alimony” and for reasons therefor refers to the points 
and authorities attached hereto. 

/s/ James M. Desmond 
James M. Desmond 
Attorney for Defendant 
Transportation Building 
Washington, D. C. 

ME—2011 
• • • * 

33 Filed Apr 22 1952 Harry M. Hull, Clerk 

Memorandum 

Morris, J. In this case a decree of absolute divorce was 
entered in favor of the plaintiff against the defendant on 
March 8, 1951. Contained in said decree is the. following 
statement: 

The Court, having examined a certain memorandum 
agreement dated February 27, 1951, wherein the 
parties have adjusted their respective property rights, 
the Court does hereby confirm and approve the afore¬ 
said agreement as if set forth m extenso herein, re¬ 
serving jurisdiction to enforce compliance therewith 
and all matters pertaining thereto. 

The agreement referred to in the decree provides, among 
other things, that Elmer Joseph Rogers, Jr., referred to 
as the husband, shall pay to Dorothy I. Rogers, referred 
to as the wife, the sum of $7,000, $5,000 of which to be 
paid upon the execution of the agreement, and the re- 
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maining $2,000 to be paid on or before September 1, 1951, 
tax free; that the husband should further pay to the wife, 
during her lifetime, the sum of $250 per month as main¬ 
tenance for her support, the first payment to commence 
as of March 1, 1951, and a like sum of $250 on the first 
day of each and every month thereafter, provided, how¬ 
ever, that should the wife remarry, in such event the pay¬ 
ments provided for shall cease and terminate, it being 
further provided that, in the event the wife shall receive 
income in any amount for gainful employment or receive 
an income from any source, the aforesaid monthly pay¬ 
ments shall not be diminished or reduced thereby. The 
husband further agreed to assume personally and prompt¬ 
ly pay, or make arrangement for the payment of, certain 
indebtedness to creditors listed therein, the total amount 
of which indebtedness was $2,906.58. The husband agreed 
to convey to the wife all his right, title and interest in 
and to all household furniture, furnishings, and effects, jew¬ 
elry, ornaments, and other personal property in her 
34 possession located in promises occupied by the wife 
in Sedgwick Gardens, Washington, D. C. The wife 
agreed that she would not at any time thereafter in any 
manner or form pledge the credit of the husband for the 
purchase of any goods, wares or merchandise whatsoever. 
Each party explicitly waived and released to the other 
any and all claims which he or she might have, or might 
claim to have, against the other by reason of any matter, 
cause, or thing whatsoever from the date of the marriage 
aforesaid to the time of the sealing of said agreement. 
It was agreed that, in the event of a decree of divorce, the 
agreement should be made part of said decree whether 
incorporated therein or adopted by reference. The hus¬ 
band further agreed to pay the sum of $1500 as attorney’s 
fee for his wife. 

On December 6, 1951, the plaintiff, Dorothy I. Rogers, 
filed a motion, asking this Court to award to her an in- 
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crease in alimony for her support, making reference, as 
grounds therefor, to her affidavit attached to said motion. 
The affidavit stated in substance that she was unable to 
properly support and maintain herself out of said monthly 
allowance, as shown by a list of monthly expenses set 
forth therein, and further stating that subsequent to the 
decree of divorce her former husband had been promoted j 
from the rank of Brigadier General to the rank of Major 
General, and is receiving approximately $3,600 per annum 
more income than he did at the time of the decree. The j 
defendant has filed opposition to said motion on the 
ground that the Court, although adopting and approving 
the agreement entered into between the parties, and re¬ 
serving jurisdiction to enforce compliance thereof, did 
not “grant alimony” therein within the meaning of Sec¬ 
tion 16,413, D. C. Code (1940), which provides: 

After a decree of divorce in any case granting 
alimony and providing for the care and custody of ; 
children, the case shall still be considered open for 
any future orders in those respects. j 

It is, therefore, insisted that the Court does not have ; 
jurisdiction, by order, subsequent to the decree, to alter 
the terms of the agreement made between the parties. 

35 Obviously the agreement provided for a settle¬ 
ment between the parties, based, not only upon the 
monthly payments provided for therein, but respecting 
the disposition of property, the payment of substantial 
lump sums, and the payment of certain indebtedness. It 
is certainly not to be assumed that, because the Court 
reserved jurisdiction to enforce such agreement, it in¬ 
tended to retain jurisdiction to change and modify it. The 
conclusion reached by this Court in the case of Woodruff 
v. Woodruff, Equity No. 61547, acting through Judge 
Holtzoff, is to the effect that the Court could not alter ah 
agreement made by the parties in substantially the same 
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situation. Similar action was taken by this Court in the 
case of Hecknum v. Heckman, Civil Action No. 26032, 
acting through Judge Pine. 

It is not considered that this action is contrary to the 
decision of our Court of Appeals in the case of Sisson v. 
Sisson, No. 10998, decided January 24, 1952. There the 
agreement related to the custody and maintenance of a 
minor child, and obviously the agreement of the parties 
could not supplant the power of the Court to make proper 
provision for the maintenance of such child, and the 
Court of Appeals construed the approval of the Court 
to such adoption of the agreement as giving to the Court 
the powder to enforce compliance of the agreement. There 
it was not sought to amend the agreement, but, in the 
circumstances stated, I do not question that the Court 
could have done so, if the vrelfare of the child so re¬ 
quired. In any event, that is not the situation here, and 
the motion to make allowance of alimony, as requested by 
the plaintiff, is denied on the ground that the Court does 
not have jurisdiction now to amend or alter the agreement 
entered into between the parties and approved by the 
Court. There is no question that such agreement has not 
been, and is not now being, complied with. 

Counsel will prepare an appropriate order carying this 
decision into effect. 

/s/ James W. Morris 
Judge 

• • • • 


April 22, 1952. 
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36 Filed Apr 24 1952 Harry M. Hull, Clerk 

Order 

Upon consideration of plaintiff’s motion styled “Motion 
for Increase in Alimony,” together with Points and Au¬ 
thorities and affidavits in connection therewith, and coun¬ 
sel for both parties having been heard, it is by the Court 
this 24th day of April, 1952, 

ORDERED, that the said motion be and it is hereby 
denied, on the grounds set forth in the Memorandum of 
this Court filed on April 22, 1952, in the above case. 

/s/ Jas. W. Morris 
Judge 

• • • • 

37 Filed May 20 1952 Harry M. Hull, Clerk 

Notice of Appeal 

; 

Notice is hereby given this 20 day of May, 1952, that 
Plaintiff, Dorothy I. Rogers, hereby appeals to the United 
States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 24th day 
of April, 1952 in favor of Defendant, Elmer Joseph Rog¬ 
ers, Jr., against said Dorothy I. Rogers. 

/s/ Lewis H. Shapiro 
Lewis H. Shapiro 
Attorney for Plaintiff 

• • • t 
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STATEMENT OF QUESTION PRESENTED 

1. In the opinion of the appellee the question is whether, 
in a case where the final judgment for absolute divorce does 
not expressly award alimony but approves and confirms a 
property settlement agreement between the parties, reserving 
jurisdiction to enforce compliance therewith, the court has 
jurisdiction of a motion for increase in alimony seeking modi¬ 
fication of the periodic payments stipulated in the agreement. 
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BRIEF FOR APPELLEE 


I 

STATEMENT OF POINTS 

1. The final judgment for absolute divorce entered March 8, 
1951 did not grant alimony to appellant. 

2. Judicial confirmation and approval of a property settle¬ 
ment agreement at the request and by the consent of both j 
parties does not constitute an award of alimony. 

I 

3. A property settlement agreement may not be subsequently 
modified by the court after final judgment. 
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II 

SUMMARY OF ARGUMENT 

A provision in a final judgment for absolute divorce, in 
which the court approves and confirms a property settlement 
agreement between the parties reserving jurisdiction to 
enforce compliance therewith, does not constitute an award 
of permanent alimony. 

When the agreement provides for a final settlement as to 
property rights, including the transfer of property, payment 
of lump sums, attorneys fees and specified debts, mutual 
releases, as well as future periodic payments, it constitutes 
a property settlement. The court confirms and approves such 
an agreement in lieu of granting alimony. The reservation 
of jurisdiction to enforce compliance with the terms of the 
agreement does not include a reserved power to modify the 
judgment or the agreement. 

Under the statute the court has a continuing jurisdiction 
only in the event the final judgment grants alimony and pro¬ 
vides for the care and custody of minor children. The statute 
does not, however, authorize a subsequent modification of a 
final judgment confirming a property settlement. A motion 
for increase in alimony is properly denied where no alimony 
has been granted in the final judgment. 

III 

ARGUMENT 

1. Judgment Did Not Award Alimony 

A motion for increase in alimony, filed subsequent to final 
judgment, assumes an award of alimony. The applicable 
statute empowers the court to hear such motion only “After 
a decree of divorce in any case granting alimony and pro¬ 
viding for the care and custody of children,...”, T. 16, S. 413, 
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D. C. Code (1951 Edition). In fact the statute expressly 
states two conditions, if the conjunction “and” be given full 
effect, as prerequisites to the court’s jurisdiction: (a) an 
alimony award and (b) a custody and maintenance provision. 
Admittedly, the latter condition as to custody is absent since 
no minor children were involved (J.A. 13A). In addition 
it will be demonstrated that no alimony was awarded in the 
final judgment within the meaning of the above statute as 
locally interpreted on prior occasions. | 

The lower court recently interpreted the application of this 
statute in Heckman v. Heckman (1949), 83 F. Supp. 687. 

In that case the husband was granted an absolute divorce, 
the judgment providing as follows: “The court having exam¬ 
ined an agreement dated September 16, 1937, and supplement 
thereto dated July 19, 1945, made and executed between the ! 
plaintiff and defendant herein, whereby said parties have 
adjusted their respective property rights and all claims for- 
alimony, etc., the court hereby approves and confirms said 
contract.” In 1949 the wife filed a motion for increase in 

t 

alimony, with an affidavit attached, alleging changed financial 
conditions, similarly as in the instant case (J.A. 14A, 15A). 
Confronted squarely with the precise question involved on 
this appeal, the court held unequivocally that it was without 
power to grant the motion. Interpreting Section 16-413 the 
court stated in its opinion, at p. 688, that “the court did not 
require the husband to pay alimony, but only approved an 
agreement by which the parties adjusted their respective 
property rights and ‘all claims for alimony’, etc. The decree 
containing no provision ‘granting alimony’, it cannot ‘be con¬ 
sidered open.’ for a future order in that respect.” Heckman 
V. Heckman, supra, at 688. This decision reaffirms the ac¬ 
cepted definition of “alimony” in this jurisdiction and else¬ 
where. Alexander V. Alexander, 13 U. S. App. D. C. 334,343, 
Holmes v. Holmes, U. S. App. D. C., 155 F. 2d 737, Marshall v. 
Marshall, 162 Md. 116, 159, A 260, 83 ALR 1242. 
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The only point of departure between the facts in the 
Heckman case and those before the court on this appeal is 
that the instant judgment added the following language 

. . confirm and approve the aforesaid agreement as if set 
forth in extenso herein, reserving jurisdiction to enforce com¬ 
pliance therewith and all matters pertaining thereto.” Appel¬ 
lant makes much of this distinction in the argument (Appel¬ 
lant’s Brief 7-8), contending finally that “since the court can 
cite appellee in contempt for failure to pay the sum to 
appellant, the sum involved must be alimony.” No cases are 
cited to support this assumption and this important question 
is not before the court, has not previously been decided by 
the court, and decisions elsewhere are in conflict. In 
any event there is no question of non-compliance on this 
appeal (J.A. 20A). Rather the quoted language was included 
in order to reserve to the court jurisdiction to enforce com¬ 
pliance by both parties with the agreement which it w’ould 
otherwise have lost under the plain meaning of Section 16-413, 
D.. C. Code (1951 Edition). As the lower court found and 
concluded in its memorandum: “It is certainly not to be 
assumed that, because the court reserved jursidiction to 
enforce such agreement, it intended to retain jurisdiction to 
change and modify it.” (J.A. 19A). Further it is manifest 
from the third preamble to the agreement (J.A. 9A) and 
paragraphs 5-9 thereof, (J.A. 11A-12A) that the parties them¬ 
selves, upon advice of respective counsel, intended finality. 
Clearly then neither the lower court nor the parties intended 
that either the decree or the agreement would be subsequently 
modified and the quoted language cannot be construed as a 
grant of alimony. 

In the Woodruff cases an interpretation of Section 16-413 
was similarly made where an agreement was approved by 
the District Court in the judgment for absolute divorce. 
The applicable provision in the decree read as follows: 
“FURTHER ORDERED that said stipulation be, and the 
same hereby is ratified and confirmed as the contract for 
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support and maintenance as well as counsel fees, entered into 
between the parties hereto.” Subsequently the husband sought 
unsuccessfully to reduce the periodic sum stipulated in the 
agreement on the ground that the decree awarded “alimony”, 
Woodruff v. Woodruff , D. C. Equity No. 61546 (an unreported 
case cited with approval in the Heckman case, supra). 

The case reached the Municipal Court of Appeals on an 
appeal from the wife’s subsequent suit for arrears in which 
the husband had again unsuccessfully contended that the 
Municipal Court was without jurisdiction of cases involving 
“alimony”. The Municipal Court of Appeals upheld the judg¬ 
ment for the wife in the lower court on the grounds that the 
District Court’s decision on the prior motion to reduce alimony, j 
from which no appeal was taken, made the matter res adjudi- 
cata and that in any event the judgment did not grant alimony. 
On this latter point the court reasoned as follows: “It is 
plain that the stipulation was a property settlement agreement 
agreed to by the parties and submitted to the court in lieu 
of submiting the question of alimony. The District Court 
ratified and confirmed the stipulation as a contract for support 
and maintenance. While this did not convert the stipulation 
into a decree for alimony, certainly it in no way weakened 
the validity of the stipulation as an agreement between the 
parties. Undoubtedly it was because of the parties agreement 
that the court did not award alimony. The stipulation was 
filed and submitted to the court on behalf of both plaintiff 
and defendant. It was signed by them and their counsel. 
It is now too late for defendant to say he did not intend 
to be bound by such an agreement.” Woodruff v. Woodruff, 
76 WLR 766, 60 A., 2nd 538. 

Upon further appeal to this court the opinion and judgment 
of the Municipal Court of Appeals was affirmed in Woodruff v. 
Woodruff , 85 U. S. App. D. C. 424, 176 Fed. 2d 72. 

It is submitted that the above decisions correctly interpret' 
the application of the statute, an interpretation which this 
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court has affirmed as correct in Woodruff v. Woodruff, supra. 
Confirmation and approval of a property settlement agree¬ 
ment, with a reservation of jurisdiction to enforce it, does 
not convert the judgment or the agreement or any part of 
either into an alimony award within the meaning of the statute 
involved. No alimony having been awarded in the final judg¬ 
ment, any attempt to obtain it later under the guise of modi¬ 
fication of a property settlement must fail under the statute 
or otherwise. 

2. The Agreement Constitutes a 
Valid Property Settlement 

An examination of the agreement (J.A. 9A 13A) discloses 
at once that the parties entered into a final and complete prop¬ 
erty settlement. In the third preamble thereto the parties 
clearly manifested this mutual intent: . the parties hereto 

being advised that the aforesaid court has jurisdiction to 
provide for property settlements between the parties hereto 
in the event a judgment of divorce is granted by said court, 
and being further advised that said court looks with favor 
upon the parties themselves entering into an amicable settle¬ 
ment and adjustment of their respective property rights as 
well as claims by and against each other, and being desirous 
of entering into an agreement for that purpose and no 
other . . .” (J.A. 9A). Each provision of the agreement 
follows out this expressed mutual intent, further strengthen¬ 
ing and reinforcing the obvious purpose of the parties to 
enter into a property settlement, final and complete, an appro¬ 
priate step and adjunct taken prior to the severance of the 
marital bond. 

The lower court so concluded after careful consideration of 
the motion below, w T hich the court took under extended advise¬ 
ment prior to decision, in the following language: “obviously 
the agreement provided for a settlement between the parties, 
based, not only upon the monthly payments provided for 
therein, but respecting the disposition of property, the payment 
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of substantial lump sums, and the payment of certain indebt¬ 
edness” (J.A. 19A). 

! 

i 

Admittedly, a married woman in this jurisdiction has 
capacity to contract and to enter into a valid property settle¬ 
ment agreement. No question of fraud, collusion, unfairness, 
or the like was raised below nor is the validity of the agree¬ 
ment itself attacked. The motion amounts to an attempt 
to keep the property settlement but to obtain alimony in addi- 
ion—an attempt to retain the benefits by a pretext which 
actually violates an essential provision in the agreement. This 
the court properly struck down under its reserved power 
“to enforce compliance” by both parties with the agreement 
“and all matters pertaining thereto” (J.A. 14A). 

Agreements made as to property rights while marital ac¬ 
tions pend are not against public policy but on the contrary 
favored by the courts as a means of ending litigation by agree¬ 
ment wherever possible, 6 Williston Contracts, (1938 Ed.) 
1743 Nelson, Divorce and Annulment (2nd Ed.) Vol. 2, Ch. 
17. Where parties by written agreement settle and adjust all 
their property rights, including dower and maintenance, and 
the husband agrees to give the wife an allowance which the 
court would have no authority to give her as alimony, the 
fact that the court approved the contract does not render it 
subject to future modification, Bart V. Bart, (1943) 182 Md. 
477, 35A 2d 25; Marshall V. Marshall, (1936) 164 Md. 107,; 
163 A 874; Dickey V. Dickey, 154 Md. 675, 141 A 387, Newbold 
V. Newbold, 133 Md. 170, 104 A 366; Spear V. Spear, 158 Md. 
672,149 A 468; Henebry v. Henebry (1946) 185 Va. 320 38 S.E. 
2d 230; Fields v. Fields (1949) 94 Cal. 2d 56, 209 P 2d 977; 
Adams v. Adams (1947) 29 Cal. 2d 261,177 P 2d 265; Puckett 
v Puckett, 21 Cal. 2d 841 136 P 2d 5; Ettlinger v. Ettlinger, 3 
Cal. 2d 172, 44 P 2d 540; Schmelzel V. Schmelzel, 287 N.Y. 21, 
28 N.E. 2d 114; North V. North, 339 Mo. 1226, 100 S.W. 2d 

i 

582,109 ALR 1061; Nelson, Divorce and Annulment (supra ); 
166 ALR 675, 693; 83 ALR 1237. 
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3. Property Settlement Is Indivisible 

Irrespective of the fact that the instant agreement, ad¬ 
mittedly a property settlement, was merely approved by the 
court and no attempt was made to adopt any specific provision 
as an order, yet appellant attempts to split the agreement in 
an endeavor to create an alimony award in the final judgment. 
The court purposely omitted an alimony grant and the judg¬ 
ment is obviously silent in that respect. 

Gloth v. Gloth, 154 Va. 511, 153 S.E. 879, cited by appellant 
to support this attempt, is plainly distinguishable since the 
court expressly adopted the agreement in a limited divorce 
proceeding where the maintenance of a minor child was in¬ 
volved. The distinction between the court’s power in limited 
divorce cases, in contrast to absolute divorce cases, is explained 
fully in Marshall V. Marshall, 162 Md. 116, 159A260 where 
the court points out, after a learned treatment of the develop¬ 
ment of divorce law, that the entry of the final decree for 
absolute divorce exhausts the court’s jurisdiction. As demon¬ 
strated above, our local statute does not continue jurisdiction 
unless alimony has been originally granted. 

In any event the provisions of the instant property settle¬ 
ment agreement are not separable nor divisible. Lump sum 
payments, property transfers, debt payments, counsel fees, and 
mutual releases were involved in addition to future periodic 
payments. The periodic payments are not measured by ap¬ 
pellant’s life as would be the case in an award of permanent 
alimony, Dickey v. Dickey, 154 Md. 675, 141 A 387. The 
stipulated sum resulted from the balancing of all the factors 
involved in the negotiated agreement. Allocation is im¬ 
possible in an agreement which was executed as an entirety. 
At the time of final judgment the court would not have had 
the power to enter an order identical to the provisions of the 
agreement if the parties had not consented and requested its 
approval. This court has held that the right to support is not 
a right to an endowment and that an alimony award cannot 
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be used as a device for dividing up a husband’s property, 
Keleher v. Keleher, (1951) U. S. App. D. C., 192 F 2d 601; 
Wheeler v. Wheeler, 88 US App. D.C. 193, 188 F 2d. 31. The 
provision for future periodic payments was not only part of the 
property settlement and may not be abstracted from it as the 
lower court concluded. 

4. Appellant's Cases Distinguished 

On appellant’s brief cases are cited from other jurisdictions 
where courts have modified periodic payments in agreements 
upon which decrees were based. It should be first noted that 
each case must be examined in relation to local enabling 
statutes, the actual agreement, i.e., whether a mere alimony 
stipulation or a true property settlement, the nature of the 
proceeding, and the character and actual wording of the par¬ 
ticular decree, 109 ALR 1061, 166 ALR 675. 

To illustrate in Douglas V. WiUcutts, 296 US 1, 56 S. Ct. 59, 
an income tax case over the taxability to a former wife of 
distributions from an alimony trust created by the husband 
pursuant to a final decree for absolute divorce, the local Minne¬ 
sota statute and the decree explain the decision. The Su¬ 
preme Court held that the tax question was controlled by the 
express terms of the Minnesota statute which applied not only 
to “alimony” but also to “other allowances for the wife and 
children, or either of them and to the appointment of a trustee 
to receive and hold any property for the use of the wife or 
children.” In this case the court did not merely approve the 
trust agreement but actually ordered the husband to “provide 
and create the trust”. 

In Adler V. Adler, 373 Ill. 361, 26 N.E. 2d 504, the court, 
upon entering the absolute divorce decree, expressly reserved 
jurisdiction as to alimony. Later the parties entered into 
an alimony agreement supplemental to, but separate from, a 
prior trust agreement. The supplemental agreement did not 
attempt to settle property rights and, hence, under such cir- 
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cumstances it was held that the court had a continuing juris¬ 
diction to modify the alimony agreement. In Kyte v. Kyte, 
37 NW 2nd 784, 325 Mich. 149, the court obviously placed 
great reliance on a local Michigan court rule in holding that 
“if it was a property settlement it should have been placed 
under that heading and not under the heading ‘alimony’ in 
the decree.” In Randall v. Randall, 231 NW 413, 181 Minn. 
18, the court was confronted with the interest of three minor 
children dependent on the mother ■who had become crippled. 
In Colton v. Colton, 252 Ala. 442, 41 So. 2d 398, the agreement 
upon which the decree was based was a pure alimony agree¬ 
ment, no other property interests being involved. In Wilson v. 
Caswell, 172 N.E. 251, 272 Mass. 297, the statute clearly 
authorized the court to revise any decrees to the extent it 
might have done in the original suit where the decree pro¬ 
vided “for alimony or an annual allowance for the wife or 
children”. 

Likewise, in Remick V. Rollins, 49 A 2nd 172, the statute 
gave the court the power at any time to “alter, amend or 
suspend the decree for alimony or a specific sum when it 
appears that justice requires . . .” In Hough v. Hough, 26 
Cal. 2d 605, 160 P 2d 15, it is noted that, in addition to the 
broad provision of the California statute, California Civil Code 
#139, Deering 1945, the appellate court significantly did not 
examine into the question of whether the agreement consti¬ 
tuted a property settlement or a mere alimony agreement since 
the wife had failed to appeal from the modification decree in 
the lower court decided adversely to her on that point. In 
this connection the later case of Adams v. Adams, (1947) 29 
Cal. 2nd 261, 177 P 2nd 265, contains a clear expression of the 
modification problem under the California statute as it relates 
to property settlements versus alimony agreements. 

Despite some decisions elsewhere which apparently probe 
into the modification problem by analyzing the nature of the 
agreement itself, our local court need not do so under the 
statute and prior decisions in this jurisdiction. Especially 
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so in this instance since the judgment properly did not adopt 
the agreement. Even on this issue, nonetheless, the lower 
court found that the instant agreement constituted a property 
settlement (J.A. 19A) and appellant has failed to cite any 
decision from any jurisdiction, with a substantially similar 
statute, where a court has modified a property* settlement 
subsequent to the entry of a final decree which merely approves 
and confirms an agreement as distinct from actually adopt¬ 
ing it. 

CONCLUSION 

In view of the statute, local decisions, and the property 
settlement agreement it is respectfully submitted that the 
lower court properly denied the motion for increase in alimony 
on the grounds stated in its memorandum. Therefore the 
order denying appellant’s motion should be affirmed. 

Respectfully submitted, 

James M. Desmond, 

505 Transportation Building, 
Washington 6, D. C., 

Counsel for Appellee. 
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